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I{ - JURISDICTION AND GENERAL éROVIBIOFB
1. This Administrative Oraer ("Oorder") is issuéd by the
- U. 5. Environmental Protection Agencyz(EPA), Reéion VII, to Dico
Inc., hereinafter "Hico" or "Respondent". This Order requires
Diéo to conduct removal actions on propefty owned by Dico located
at 200 Southwest Sixteenthistréet in Des Moines, Polk County,

- Towa.

2. This Order requires the Respondent to conduct the

removal actions described herein to abate an imminent and
substantial endangerment to the public health, welfare or the
znvironment that =av be presented by the actual or threatened

release of hazardcus substances at or from the Dico Property.

3. This Order is issued pursuant to the authority vested

in the President cI the United States by section 106(a) of the
Comprehensive Envircnmental Response, Compensation, and Liability

Act of 1980, as amended ("CERCLA"), 42 U.S.C. § 9606(a). The '

President delegaﬁed this authority to the Administrator of the

EPA by Executive Crder No. 12580, Januéry 23, 1987, 52 Fed. Req.
2923. The Administrator furthér delegated this authority to the
EPA Regional Administrétors by EPA Delegation Nos. 14-14-A and
14-14-B. . |

4, E?A has notified the Iowa bepéftment of Natural
Respufcés (IDNR) of this action pursuant to section 106(a) of

CERCLA, 42 U.S.C. § 9606(a).
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- Il. PARTIES BOUND-

5. This Order applies to and is binding upon Respondent
-and Reépondent's successors and assigns, and upon all persons,
contractors, apd céhsultants acting under or for Respandent. Any'
changé in-ownership or corporate status of Respondent_including,
but not limited to, any transfer of assets ofireal or personal
property shall not alter Respondént's responsibilities under this
Order.‘ |

6. Respondent shall provide a.copy of this Order to all
:ontréctofs, subcéntractérs, 1aboratoriéé énd consultant§

-srained to ccnduct any tortion of the work performed pursuant to

=his Order prior o the date such work is initiated. Resporident
shall be responsible fpr any noncompliance with this Order. |
ITI. TFINDINGES OF FACT

7. Dico Iné., owns property located at 200 Southwest
Sixﬁeenth Street, Des Moines, Polk County, Iowa ("Dico
Property"). The Dico Property is located in southwest of the
Jowntown Des Moines business district and borders tﬁe Raccoon -'
River to thg west, the Frank DePuydt woods to the south,'and
other.light‘industry to the north and east. The location of thé
Dico Property is shown oﬂ.Attachment 1 to this Order.

8.'_ The Dico Property falls.within the Des Moines TCE Site,
which is listed on the National Prioritiés List, 40 C.F.R. Part
300, Appéndix B. Becaﬁse éf the complexity of the Des Moines TCE

Site, EPA has divided overall site remedial activities into four

operable units. Operable Unit 1 (OUl), referred to .as the

2
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"protection of Ground Water" operable unit, addressed those:
actioné necessary to prevent ground water contamination from
enteriné the Des Moiﬁes Water Work's underground gallery system,
which serves as a source of public d:inking water for Des Moines
and several sﬁrrounding communities. Operable Unit 2 (0oU2),
referred to as the "South Area Source Control" operable unit,:
éddressas those actions to mitigate the release of contaminants
on the northern portion of the Dico Property. Operable CUnit 3
(6U3), referred to.as the "ﬁorﬁh Plﬁmé",opgrable-unit, addfeg#ed,
;oséiﬁle éoﬁrcegﬁof grbund water confaﬁination-sﬁrtﬁbofvthé Deé
“cines Water Works and Raccocon River. Operable Unit 4 (oU4),
referred to as the ”Squth_?ond/Drainage Area Source Contrcil
cperable unit, addresses contamination in séils and buildings in
the southeast portion of the Des Moines TCE Site, including the
southern portion of the Dico Property and some adjacent
properties. EPA has already selected remgdial actions_for ouU1l
and OU3. 0U2 and OU4 are in the remedial inveétigation stage of
éhe remedy selection process. Thé.pi;o Property comprises all of
Operable Unit'z (0U2) and a‘substaﬁtial portion of Operable Unit

A

4 (OoU4). The boundaries of OU2 and OU4 are shown on Attachment

1.

9. In 1989, Dico entered into an Administrative Order on
Consent Qith EPA in which Dico'agreed to conduct a remedial
Ainvestigation'(RI) and feasibility study (FS) for'OUZ, which at
that time included all of the Dico Property.. The primary purpose

of the OU2 RI/FS was to gather the site-specific information

3
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necessary to develop remedial‘altern;tives to mitigate releases
of hazardous substances to ground water. The initial phase of
the OU2 RI identified pesticide contamination in soils adjacent
to severai'Dico buildings. Additional samplinq and other

investigatory activities'were conducted to determine the nature
and extent of contamination in and adjacent to these buildings.

EPA ultimately divided the original Operable Unit 2 intb.twq

separate operable units, the current QU2 and OU4. OU4 was

intended to focus cn those portions of the Dico Prbperty and
other adjoining prcperties'beliéved to be primarily coptaminated
with pesticides.

10. From the :250's until approxihately,lQ?O, six buildings
on the Dico Propercy Qere used for chemical and herbicide
distribution operations and pesticidé formulation activities.
Five of these bﬁildings are currently referred to by number,
i.e., Buildings 1 through 5. The sixth buildipg is referred to

~as the Maintenance Building. Attached to the Maintenance

Building is an annex known as the Aldrin Tank Annek. The
locations of these buildings on the Dico property are shown on
Attachment 1 to this Order.

11. Aldrin,'dieldrin, heptachlor, chlordane, 2,4-D, and
2,4,5-T have been detected on the interior surfaces of Buildings

1 through 5 and the Maintenance Building. Dust sampleé_collected

in the buildings show conéeﬁtrations up to 520,000 milligréms per

kilogram (mg/kg) aldrin, 8800 mg/kg dieldrin, 7.5 mg/kg
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heptachlor, 26 mg/kg alpha chlord;ne, 45 mg[kg gamma chlcrdane,
21,000 mg/kg 2,4-D, and 6,520 ng/kg 2,4,5-1." |

12. Concrete core samples collected from the floors of
Buildings 2, 3, 4 and the Maintenance Building contained high
levels of many of the pesticides discussed abové. Specifically,
concrete from Building 2 contained 2,4-D at 201,000.micrograﬁs
per kilogram (ug/kg), 2,4,5-T at 85,100-uq/kg,-aldrin at 2,480
ug/kg, dieldrin at 208 ug/kg, and 2,3,7,8-TCDD 6.23 ug/kg. The
concrete from Building 3 contained 29,300 ug/kg 2,4-D, 688 ug/kg

-

2,4,5=T, 27,500 ug/kg aldrin, and 440 ug/kg dieldrin. Concrete
:n the Maintenance Zuilding ccntained 2,4-D up to 375,000 ug/kg,
z,4,5-T up to 12,700 ug/kg, aldrin ﬁp'to 7,680 ug/kg, and '
dieldrin uﬁ_to 69.6 ug/kg., Building 4 concrete contained 635;000
ué/kg 2,4-D, 2,800 ug/kg 2;4,5fT, 30,500 ug/kg aldrin, and 6,370
ug/kg dieldrin.

13. Aldrin, dieldrin, 2,4-D, and 2,4,5-T have also been
founa in the surface and subsurface soils outside of these
buildings on the biéo Property. Aldrin concentrations up to
97,00b.mg/kg were fcund in soil; outside.of the Maintenance
Building, adjacent the Aldrin Taﬁk Annex. Diéldriﬁ was detected
at a concentration of 7,§OO ug/kg in the soil just south of the
Produétion Building. Dieldrin concentrations ué to 17 mg/kg were
detected in the surface soils aroundvfhe south'pond. Soils just

west of Building 3 and soils between the Maintenance Building and

Building 4 also contained significant levels of dieldrin. 2,4-D
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and 2,4,5-T were detected at concentratiohs up to 7,400 ug/kg and
210 ug/kg respectively outside of Building 1. .

14. The 2,3,7,8-tetrachlofodibenzo—p-dioxin (TCDDj isomer
has been detected in dust samples collected from interior
surfaces éf Buildings 1, 2 and 3. Thé highest concentration of
2(5,7,8-TCDD detected was 114 ug/kg found in dust from
Buiiding 2. The sﬁrface soil outside of Building 2 also
contained 2,3,7,8—TCDD at a éoncentfation of 1.09 ug/kg.

15. Polychlorinated biphenyls (PCBs) have also been found
in the buildings. 2CB ccncentrations ﬁp to 29,000 mg/kg have
zeen detected in samples of the buildihg inéulation. PCB
contaminated insulation was found on the walis and ceilings of
all thé buildings. A wipe sample collected from the'floof of
3uilding 4 directly underneath damaged ceiling insulation
indicated the presence of PCBs. Numerous tears in the wall
insuiétion in the bﬁildinqs are visible.

16. The primary roﬁtes of exposure to the pesticides include
inhalation bf airborne dust, dermal contact, and ingestion of
contaminated soils. Exposure to the PCBs pccurs phrdugh holes or

tears in the foil-fabric backing on the insulation.

t

17. . Potential routes of migration include personnel traffic
and equipment transfer in and out of the buildings; surface water
runoff and migration to gfoundwater through pesticide
contaminated soils. Contamination in soil and concrete can be-

mobilized through various activities, such as industrial
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operations, vehicular traffic, at or on an unprotected
contaminated media surface.

18. Aldrin and dieldrin are insecticides which are closely

related chemically. Aaldrin is highly per51stent in the

environment and is readily. converted tc dieldrin by suhiight and
bacterial action. Potential health effects assoc1ated with
. aldrln and dieldrin lnclude headache, dizziness, lrrltablllty,

_oss of appetlte, 1ausea, muscle twitching, convulsions, and 1oss

of consciousness.

13. Chlordane Is a man-made chemical composed of more than

Zifty compounds, ind is very stable in the environment. Alpha .
and gamma chlordane are two isomers of the chlordane molecule.

Chlordane is an insecticide formerly used to treat field crops

and to control termites. Adverse health effects associated with

exposure to chlordane include damage to the nervousvsystem,
digestive system, and liver.

20. Heptachlor is a synthetic chemical used prior to 1988

for the purpose of insect control in buildings and on food crops

Adverse health effécts which may be associated with exposure to
heptachlor include central.nervous system effects and possibly
liver damage.

21. Health effects associated with. exposure to
Chicrophenoxy compounds, such as 2,4-D and 2,4,5-T, include

irritation of the skin, eyes, nose, and throat as well as central

nervous syétem, cardiovascular, and respiratory effects.
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Gastrointestinal effects such as nausea, vomiting and diarrhea
have also been reported following ingestion.

22. 2,3,7,8-TCDD is one iscmer of a class of compounds

commonly referred to as dioxins. Potential health effects
*elated to exposure to 2,3,7,8-TCDD include chloracne, a severe

Skln le51on, liver aamage, dlgestlve dlsorders, immune system
effects, reproductlve dlsorders, birth defects, and cancer.
23. PCBs are a group of man-made chemicals contalnlng as

many as 209 1nd1v1dual compounds. Potentlal adVerse health

effects associated Wwith exposure to PCBs 1nclude llver damage
skin irritations, reprcductive and developmental effects, and

cancer.

24. aldrin, dieldrin, heptachlor, chlordane, 2,4-D, 2,4,5~
T and 2,3,7,8-tetrachlorodibenzo-p-dioxin (TCDD) are listed in 40
CFR 302.4 as hazardous substances.

25. Dico is a corporation organized under the laws of the

State of Delaware and is authorized to do business in the State

of Towa.

-IV. CONCLUSIONS OF LAW AND DETERMINATIONS
26. Based on the Findings of Fact set forth above, the
Regional Administrator, EPA Region VII, hereby concludes and

determines that:

a. The Dico Property is a "facility" as defined by
section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

b.. The contaminants found at the Dico Property, as

identified in the Findings of Fact above, include "hazardous

D0101




substances" ‘as defined by sectidn 101(14) of CERCLA, 42 U.S.C.' 
§ 9601(14). .

C. Respondent is a "pefson" as Qefined by section

101(21) of CERCLA, 42 U.S.C. § 9601(21).
| d. Respcndént is a liable persén under section 107(a)
of CERCLA, 42 U.S.C. § 9607(a).

e.  The conditions described in the Findings of Féct
above constitute an éctual or th;eatened "rglease" of a hazardous
Asubstancé from the fécility‘as defined .by sections 101(22) of
CERELA; 424ﬁ.s.c. s 9501(22){

£. The actual or threatened release of hazardous
substénces from ﬁhe Dico-Property may present an imminent and
subStantial'endangermént to the.public health, yelfare, or the
environment within the meaning of section'losfa) of CERCLA, 42
U.S.C. § 9606(a).

g. The removal acfions'required by -this Order are
necessafy to protect the public health, welfare, or the
environment, and are not inconsistent with the NCP and CERCILA.

' V. ORDER

'~ 27. 'Respondent is hereby ordered to perform the tasks and
submit deliverables with respect to the Dico Property in
accordance with the schedule énd requirements set forth herein.‘
All such work shall be conducted in accordance with CERCILA, the
NCP, and EPA guidance.' For the purposes of this Order, "day"

means business day unless otherwise noted in the Order.
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28. Respondent shall notify EPA in writing within 10 days
after the effective date of this Order of Respondent's
irrevocable intént to comply with this,Orderi Failure to provide
"such notification within this time period shall be a violation of
this Oraer by sﬁbh Respondeﬁt. -

29. Within 15 days after the effective date of this order,
the Respondent shall submit to EPA for approval a-detailed work
rlan, with a schedule, for the following activities.("Removal~
: éction Work Plan"): L

a. Removal of the Mainténahcé Buii&i%@véldrin'Tank
znd Annex, and adjaceﬁt contaminated soil containing greater than
a total of 1.5 mg/kg aldrin and dieldrin combined.

| b. Excavation and disposal of contaminated soils
adjacent to the Aldrin Tank and Annex containing greater than a
total of 1.5 mg/kg aldrin and die;drin combined. Excavatéd areas:

shall be backfilled with clean soil.

c. Repair;lseal and protect all building'insulation
and cléan and seal ali exposed interior surfaces, including the
walls, ceilings and concrete floors of Buildings 1 to 5 and the

Maintenance Building. Sealing measures and materials must be

-provided to ensure a sufficient and durable layer of protection
that prevents direct contact exposures and requires minimum’
naintenance to preserve the seal integrity. These actions nust

result in a reduction of the indoor air concentrations to below

the following levels:
10
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(1) aldrin . 1E-06 mg/m’

(2) dieldrin 1E-06 mg/m° -
(3) heptachlor  3E-06 mg/m’
(4) <chlordane 1E-05 mg/m’
(5) 2,4-D 5E-63.mq/m3'
(6) 2,4,5-T 5E-03 mg/m

(7 2,32,7,8-TCDD  1E-10 mg/m®

d. Confirmation sampling to demonstrate compliance
with the above-stated cleanup levels. The,éonfi;métion sampling
lsctiyities'must te conducted imﬁeéiately'Subsequeﬁt-to thé
=ctions required herein, and periodically t§ ensure long term
maintenance of these proteétive conditions. Periodic monitorinq'
and sampling acfivities shall be discussed.in the Poét Site
Control Maintenance Elan, deécribed-in paragraph 31.

30. The Removal Action Work Plan shall also include:

a. A Quality Assurance/Quality Control (QA/QC).Plan,
describing all sampiing and analysis procedures. to be followed to
_assure the validity cf the data obtained during these removal
activities.

b. A Health and Safety Plan, consistent with 40
C.F.R. § 300.156, aescribing in detail the procedures to be
followed to provide for the protection of workers at the response
sité. The Health and Safety Plan shall be submitted for review
}and.comment purposes only. |
31. Within 20 days of approval by EPA of the Removal Action

Wwork Plan, Respondent shall submit to EPA  for feviéw and approval

11
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a plan for post-removal site control consistent with section
200.415(k) of the NCP and OSWER Directive 9360.2-02 (Maintenance

Plan for Post-Removal Site Control). The plan shall present the

actions necessary to ensure the protectivenese and integrity of
the removal action, including long term maintenance of all
interior surface seeling, encapsulation of all building
1nsulatlon and appropriate reporting 1nclud1ng, at a mlnlmum,

submittal of a wrltten report on an annual basis. Upon EPA

approval Respondent shall lmplement such- controls and shall
Aprov1ae EPA with documentation of all post—removal site centrol
zrrangements.

2. Upon apprcval of the Removal Actlon Work Plan by EPA,
Respondent shall complete all actions in the Removal Actlon Work‘

Plan in accordance with the requirements and schedule set forth

in the approved Removal Action Work Plan.

33. Respondent shall notify EPA at least 48 hours prior to

performing any on-site work pursuant to the EPA-approved Removal

Acticn Work Plan. =Respondent shall not  commence or undertake any

removal action without prior EPA approval.

34, -All work performed under this Order shall be performed

under the supervision and dlrectlon of a qualified hazardous

waste professional with expertise and experience in hazardous

waste site response actions. This person may be either an

employee of Respondent or a contractor retained by Respondent for
this work. ~Within 10.days of the effective date of this oOrder,

Respondent shall notify EPA in writing as to its qualifications,

- 12
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if Respondent intends to conduct the work itself, or as to the
name and quolifications,of each.contractor and subcontractor
rstained or to be retained to perform any portion of .the work.
Respondent shall also notiﬁyiEPA~as to the name and
qualifications of any other contractor or subcontractor retained
to perform the removai action under this Order at least 10 days:

prior to commencement of such removal action. EPA retains the

‘right to disapprove of any, or all, of the contractors or
subcontractors retained by the Respondent, or of Respondent's

choice to. perform the removal. action itself. TIf EPA disapproves
4:f a selected contractor or the‘Respondent, Respondent shall

' retain a different contracteor and shall notify EPA of the
replaceﬁent's name ond qualifications within 5 days of receipt.of

EPA's written notice of -disapproval. If EPA subsequently

disapproves of the replacements, EPA reserves the right to
terminate this order, to conduot the reﬁoval'action, and to seek
reimbursement of costs and penalties from'ReSPondent.
. JT.  MONITORINMG AND QUALITY ASSURANCE

35. All samples analyzed pursuant to this Order shall be
analyzed by a laboratory which participates 1n a quallty
‘assurance/quality control program equivalent to that specified in
" the documents entitled "USEPA Contract Laboratory Program
Statement of Work for Organic Aoalysis" (OLMO1) and "USEPA

Contract Laboratory Program Statement of Work for Inorganic

Analysis" (ILMO1l) (hereinafter "Contract Lab Statements of

Work") .

13
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~36. All sgmple collection ana analysis shall be performed
in compliance with EPA-approved methods, including timinq-of
analysis, do;umentation of sample collection,vhahdlingland'
analysis, as descriﬁgd in the following documents:

' a. "NEIC Manual for Groundwater/Subsurface
Investigafions at Hazar&ous Waste Sitesg", Documént No. EPA/330/9-
81~-002; and |

b; Contract Lab Statements of Work.
37. Laboratory deliverables for all analytical work
performed pursuant <o this Order, as specified in the Contract

Lab Statement of»ﬁork, shall bé submitted to EPA in accordance
with the‘schedulés set forth herein. Any deviations from the
procedures‘and methods set forth in these documents must be
approved in Qritinq by EPA prior to use.

38. Reséondent shall use the quality assurance, qualiﬁy
control, and chain of custedy procedures speéified-in the Quality
Assurance Project Flan as approved by EPA for all sample
colléction and analysis performéd pursuant to this Order.

39. all laboratories aﬁalyzing samples pursuanﬁ to this
Ordéf_shall perfora, at Respondeht's expénse, analyses of samples
provided by EPA(to dembnstrate the quality of each such
laboratory's analytical data.

40. Respondent shall ensure that EPA representatives are

allowed access, for auditing purposes, to all laboratoriés:and

14
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personnel upilized by Respondent for sample collection and

‘analysis and other activities conducted pursuant to this Order.
41. Upon request by EPA, Respondent shall allow EPA or its

authorized representatlves to take split or dupllcate samples of

any samples ceollected by Respondent while performing,work under

this Order. Respondent shall notify EPA not less than 5 days in

advance of any sample colléction activity. EPA shall have the
right to take any additional samples that it deems necessary.
VIT., DOCUMENT REVIEW AND APPROVAL -

42. The ifollovwing procedure will apply to the review and
4approval of all Zocuments submitted to EPA for review and

approval pursuant o the requirements of this Order. EPA will

review each such document and notify Respondent in writing, as
to its approval or dlsapproval thereof with any comments EPA
deens approprlate. Wlthln 5 days of receipt of the EPA

disappfoval or such other time perlod agreed to by the Parties,

Respondent shall revise the document in accordance with any
comments,by EPA and submit the revised document to EPA. EPA will
nmake the final determination as to whether the document submitted

by Respondent is in compliance with the requirements of this

Order.

YIII. PUBLIC NOTICE AND PUBLIC PARTICIPATION

43. In accordance with the requirements of the National'oil

and Hazardous Substances Contingency Plan (NCP), 40 C.F.R. Part
300, EPA intends to publish a notice of availability of the

administrative record file for review and a description of the

15
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removal action selected for this site. EPA further intends to

provide not less than 30 calendar days for submission by the
public of oral and written comments on the remo&al action. EPA
reserves the right to direct Respondent either to amend the Work
Plan or to cease work under this Order based upon comments

received from the public.

IX. PROJECT COORDINATORE -

44. Within 5 days after the effective date of ‘this Orcer,
the Respondent shall designate a Project Coordinator who shall-be
.“esponSible for administration of all the Respondent's actions
*equired by the Order. Respondent shall submit the designated
coordinator's name, address, telephone number, ' and qualifications
to EPA. To the greatest extent possible, the Project Coordinator
shall be preseht on site or readily aveilabie during site work.

EPA retains the right to disapprcve of any Project Coordinator
named by.the Respoﬁdent. 1f EPA'disapproVes of a selectedv
Project Coordinator, Respondent shall retain svdifferent Project
coordinator and shall notify EPAlof that persen's name, address,
telephone huﬁber, and qﬁalificaticns.within 5'days following
EPA's disapproval. REceipt'by Respondent's Project Coordinator
of any notice or communication from EPA relating to this order
shall constitute receipt by Respondent.

45. EPA hereby designates Glenn Curtis of the Superfund-
Branch as its Profect Coordinator. Respondent shall direct all

submissions required by this Order to EPA's Project Coordinator

as. spec1f1ed in the "Notification" Section of this Order. EPA

16
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may also designate.an on-scene-coordinator or other

representative to oversee the response actions required by this

Order.

46. Both EPA and Respondent shall have the right, subject
to paregraph 44, to change its designated Project Coordinator by

providing notice of the change to the other party. Respondent

shall notify EPA five (5) days befors such a change is made. The

initial notification may be orally made but it shall be promptiy
followed by‘a written notice.

. 47. EPA's Preﬁect Coof&inatdr, and, if'ae On-Scene—
Zoordinator is designated( shall each have the authoriﬁy vested

in an on-scene éoordinator by the NCP, including the authority to

nalt, conduct, or direct any work ‘required by this Order, or to
dlrect any other removal action undertaken at the Dico Property.
Absence of elther the EPA Project Coordinator or the On-Scene-
Coordinator, if one is designated, from the Dico Property shall
not be cause for stoppage of work unless specifically directed by
the Project Coordinator. |

X. REPORTING

48. Throughout the course of these activities, Respondent

shall submit to EPA montﬁly progress reports. These reports
shall include, at a minimum, the following:

a. A description of the acﬁions completed during the
reporting period towards compliance with this Order;

b. A description of all actions scheduled for

completion during the reporting period which were not completed

17
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along.with a statement indicating why such actions were not

completed and an anticipated completion date:;

c. Copies of all data and sampling and test results
and all other laboratory deliverables received by Respondent

during the,reporting period; and

d. A description of the actions which are scheduled
for completioh during the following reporting period.
These reports shall be due on or before the fifteenth day of the-

month following the ‘month for which the report is submitted.

49. Respondent shall, at least 20 days prior to the

sonveyance of a2ny interéest in real property at the Dico Property,
give written notice to the transferee that the property is

subject to this Order and written notice to- EPa and the State of

the proposed conveyance, including the name and address of the

transferee. Any conveyance by Respondeht shall provide for'its
successors compliance with the immediately proceeding sentence
and the requlrements pertaining to access to property and -

1nformatlon in Daraaraph 51.

50. Within 20 days after completion of all removal actions
required under this oOrder, excluding actions conducﬁed pursuant
to the Plan for'Post—Removal Site Control, the Respondent shall
submit to EPA for review and approval a final report summarizing

the actions taken to comply with this Order ("Removal Action

Final Report") The Removal Action Final Report shall conform,

at a mlnlmum, with the requirements set forth in section 300.165

of the NCP entitled "OSC Reports'. ‘It shall include a good faith
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estimate of total costs or a statement of actual costs incurred

in complying with the Order, a listing of quantities and types of

materials removed off-site or handled on-site, a discussion of
removal and disposal oﬁtions considered for those materials, a
listing of ‘the ultimaté destination of those materials, a
presentation of the analytical'resdlts of all sampling and
analyses performed, including sampling performed to verify
.ccmpliance with performance standards established by this Order,
and accompanying appendices containing all relevant documentation

Zenerated during the removal action, e.g., manifests, invoices,

=2ills, contracts, :nd cermits. The Removal Action Final Report

shall also include the following certification signed;by the
person who supervised or directed the preparation of that report:

Under penalty of law, I certify that to the
best ‘of ay knowledge, after appropriate
inguiries of all relevant persons involved in
the preparation of the report, the '
information submitted is true, accurate, and
complete. I am aware that there are
significant penalties for submitting false
information, including the possibility of

fine and imprisonment for knowing violations.

XI. ACCESS TO PROPERTY AND INFOIRI'LATIDN .'

51. Except as provided in paragraph 53, with reépéct to
Vproperty not owned or contfolled by Respondent, Respondent éhall
provide access to EPA to all property upon which any activities
"are being conducted or have been conducted pursuant to this Order
such that'EPA and its authoriZed»representatives are able to
‘enter and move ffeely about such property at éll'feasonable ﬁimes

for the following purposes:
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a. Inspecting and copying reccrds,'files,-photcgraphs,
operating logs, contracts and other documents-relatinq to this

response action;

b. Reviewing the status of activities being conducted

pursuant to this Order;

c. Collectinq such samples or conducting such <zsts to

monitor compliance with the terms of this Order or to protect the

public health, welfare, or the environment;

d. Using sounda optical or other types of :écording
equipﬁentAtqlfecdrd'activities whiéh'havé‘been or aré beirng
conducted pursuanﬁ <o this Crder; and

e. Verifyinq data and other information submitzad by
Respondent pursuant <o this brdera

Sé. Under this Order, providing access to EPA means

providing access to employees of EPA and other duly authorized

representatives of the EPA:

53. To the extent that work required by this Order =ust be

conducted on property not owned or controlled by Respondent,
- Respondent shall use its best efforts to obtain site access
agreements from the present owners of such property within twenty

As

used in this paragraph, best efforts. shall include, at a minimum,

(20) days of EPA's approval of the Removal Action Work Plan.

the following:

a. Sending a certified letter from Respondent to the
present owners of the property, if such can be located,

"requesting access agreements to permit Respondent and EPA,
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including its authorjized representatives, access to the property

To conduct the activities required under this Order,

b. Agreeing, upon request, to prov1de spllts or -

aupllcates of all samples collected on the property,

C. Agreeind, upon request, to provide results of all

analyses of samples collected on the property; and

d. Agreeing, upon request, to provide compensation,
such as insurance, an indemnification egreement or in some other
- form, for all damages to people or property resultlng from

Respondent s action on the property under this Order.

ANy such accees'aqreements shall ze incorporated by reference
4into this Order. In the event any such access agreement is not
:btained within this time period,‘Respondent shall notify EPA in
Writing of its lack of access, the efforts it made to obtain
access, an& an explanation of the basis'therefore, e.q.
1nablllty to locate the current owner of the property, lack of
response to request for access, or denial of access. - In the
2vent EPA obtains access, Respondent shall undertake work cn such

property in accordance with the Removal Action Work Plan.

54. Nothing herein is intended to linit in any way EPA's
*1ght of access under CERCLA or any other legal authorlty

XIXI. RECORD RETENTION

55. Respondent shall preserve all documents and information

relating to response actions performed under this Order, or
relating to any hazardous substances found on or released from

the Dico Property, for ten years following completion of all
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& .
actions required by this Order, including the requirements of the

Maintenance Plan for Post-Removal Site Controls. At the end of
this ten year period and at least 90 days prior to any document
or information is scheduled for destruction, Respondent shall

notify EPA that such documents and information are available to

EPA for inspection, and upon request, shall provide the originals

.or authenticated copies of such documents and information to EPA.

In addition, Respondent shall provide documents, either originals

- or authenticated copies as specified by EPA, and information
retained under =his section at any time tefore expiration of the

ten year pericd at the request or EPA.

ZITI. CONFIDENTTAL BUSINESS INFORMATION

56. Respondent may assert 'a business confidentiality claim

pursuant to 40 CFR § 2.503(b) with respect to part or all of any
information submitted'to EPA pursuant to this Order, provided
such claim is allowed by section 104 (e) (7) of CERCLA, 42 U.S.be
'§ 9604 (e) (7). analytical and other data specified in section
104 (e) (7) (F) of CERCLA shéll not-be clained as confidential by
the Respondent. ZPA shall aisclose information covered by a
business éonfidentiality claim ohly to the extent pefmitted bf,
and- by means of the proéedures set forth'at, 40 CFR Pért 2,
Subpart B. If no such claim accompanies the information when it
is received by EPA, EPA may make it available to the public

without further notice to Respondent.
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XIV. OFF-8ITE SHIPMENTS

57. All hazardous substances, pollutants or contaminants

removed off-site pursuant to this Order for. treatment storage,

or disposal shall be treated, etored; or disposed of at a

facility in compliance, as determined by EPA, 42 U.S.C.

§ 8621(d)(3), and the following rule: '"Amendment to the National

Dil and Hazardous Substances Pollution Contingency Plan;

Procedures for Planning and Implementing Off-Site Response

dctions: Final Rule" 58 Fed. Reg. 49,200 (September 22, 1993),

codified at 40 C.F.R. § 300.440. Respondent may consult EPA's

'Froject'Coordinatcr regarding the acceptability of a facility

:nder section 121(d)(3). of CERCLA and the above rule.

XV. COMPLIANCE WITH OTHER LAWS

58. Respondent shall perform all actions required pursuant

to this Order in accordance with all applicable local, state, and

federal . laws and regulations except as provided in CERCLA sectlon

121 (e) and 40 CPR § 200.415(i).” In accordance with 40 CFR

3 3dom415(i), all cn-site actions required pursuant to this Order

shall, to the extent practicable, as determined by EPA,
considering the exigencies of the situation, attain applicable of
relevant and approprlate requlrements (ARARs) under federal
env1ronmental or state env1ronmental or fac1llty siting laws.
XVI. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES
59. If any incident, or change in site conditions, during

+he actions conducted pursuant to this Order causes or threatens

+o cause an additional release of hazardous substances from the
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Dico Pfoperty or an endangefmeht to the public health, welfare,

or the environment, the Respondent shall immediately take all
appropriate action. The Respondent shall take these actions in
accordance with all applicable provisione of this drder,

including, but not limited to the Health and Safety Plan, in

order to prevent, abate or ninimize such release or endangerment

‘caused or threatened by the release. Respondent shall also

inmediately notify EPA's designated Project Coordinator or, in
thz event of his/her unaveilability, shall notify the Emergency
Planning and Response Branch, EPA Region VII, at (913) 236-3778

zf *he lncldent Cr site conditions. If Respondent fails to

respond, EPA may resopond to the release or endangerment and
reserve the right o pursue cost recovery.

60. In addition, in the event of any felease of a hazardous

substance from the Dico Property, Respondent shall immediately
notify EPA's designated Project Coordinator and the National
Response Center at telephone number (800) 424-8802. Respcnaent
shall submit a written report to EPA within 5 days after each
release, setting forth the events that occurred and the measures
taken or to be. taken to mitigate any release or endangerment
‘caused or threatened by the release and to prevent the
"reoccurrence of such a release‘ This repofting.requirement is in

addition to, not in lieu of, reporting under sectlon 103 (c) of

CERCLA, 42 U.S.C. §. 9603(0), and section 304 of the Emergency
Planning and cDmmunity Right-To~Know Act of 1986, 42 U.S.C.

" §§ 11001 et segqg.
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.~ XVII. NOTIFICATION
61. All verbal notiées and'written documents, including,

but not limited to written notices, reports, plans, and

schedules, requested or required to be submitted to EPA pursuant .

to this order shall be directed to:

Glenn -Curtis .

Waste Management Division

Superfund Branch

U.S. Environmental Protection Agency
Region VII ‘

726 Minnesota Avenue

Kansas City, Kansas 66101 .
Telephone number (9513) 551-7726

Fax =: (913) 551-7063

AVIII. DENALTIES FOR NONCOMPLIANCE
62. “Violation af any provision of thi§ Order may sutject
Respondént to civil penalties of up to twenty4fi§e thousénd
dollars ($25,000) per violation.pér day, as pro?ided in section
'106(b) (1) of CERCLA, 42 U.S.C. § 9606(b)(1). Respondent =zay also
be .subject to punitive damages in.an~amoﬁnt up to three times the
Aamount of any cost incurred by the United States as a reéult of
such violation, as provided in section 167(c)(3) of CERCL:, 42
U.S.C. § 9607(c)(3).. Should Respondept violate this.Ordér or.any.
portion hereof, EPA may cafrf out the required actions
unilaterally, pursuant to section 104 of CERCLA, 42 U.S.C.
§ 9604, or may seek judicial enforcement of this Order pursuant
to section 106 of CERCLA, 42 U.S.C. § 9606, or both.
| XIX. RESERVATION OF RIGHTS
' 63. Nothing in this Order is intended to limit the rower

and authority cf EPA or the United States to take, direct, or

25

DO0118




. order all actions necessary to protect public health, welfare, or
.the environment or to pfevent, abate, or ninimize an actual or
threatened release of hazardous substances, pollutants or
contaminants,;or hazardous or sélid'waste on, at, or from the
Dico Property. Fur;her, nothing herein shall prevent EPA from
seeking leéal or equiﬁable relief to enforce the terms of this .
Order, from taking other legal or eéuiﬁable action as'it deems
appropriate and necessary, or from requiring the Respondent in
the future to perform additional activities pursuant to CERCLA‘qr
any other applicable law. EPA reserves the right to bring an
action againSt'Respoﬁdent under section 107 of CERCLA, 42 Uv.s.c.
§ 9607, for‘r;covery of any response costsAincurred by the United
States felated to this‘Order or the Dico Property and not

reimbursed by Respondent.

XX. OTHER CLATMS

64. By issuance of this Order, the United States and EPA
assume no liability for injuries or damages to persons or’
property resulting from ény acts or omissions of Respondent. The
United States or ZPA shall not be deemed a party to any cdnﬁract
entéred into by the Respondent or its directofs, offiéers(
employees, agents, successors, representatives, assigns, |
‘contractors, or consultants in carrying out aétioﬁs.pursuant to
this Order. |

65. This Order does not constitute a pre-authorization of

funds under section 111(a)(2) of CERCLA, 42 U.S.C. § 9611(a) (2).
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may be required by this Order, and to comply with all
requirements of this Order unless it is formall? modified.
XXITI. ASSURANCE OF ABILITY TO COMPLETE RESPONSE ACTiON
70. Within 5 days of entry of the effective date of this
Order, Respondent shall establish'ahd maintain financial security .
in the amount of $1}S‘million in one of the following forms:
.(a) A surety bond guaranteeing performance of the
actions requlred by this Order;
(b) ©One or more 1rrevocable letters of credlt
—cualllng the total estlmated cost of the actions requlreu'by
=his Order:

(c) A trust fund;

(d) A guarantee to perform the actions required by
this Order by one or more parent corporations or subsidiaries, or
by one.or more unrelated corporations that have a substantial

business relationship with Respondent; or

(e) A demonstration that Respondent satisfies the
requirements of 40 C.F.R. § 264.143(f).

71. If Respondent seeks to demonstrate the ability to
complete the actioné required by this DrderAthrbugh a guafantee
by a third party pursuant té péragraph 70(d) of this Order,
Respondent shail demonstrate that the guarantor satisfies the

reguirements of 40 C.F.R. § 264.143(f). 1If Respondent seeks to

demonstrate its ability to complete the actions required by this

order by means of the financial test or the corporate guarantee

pursuant to paragraph 70(d) or (e}, it shall resubmit sworn
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statements conve?ing_phe information required by 40 C.F.R. Part
264;143(f) annually, on the anniversary of the effective date of
this Order. In the event that EPA determines at any time that
the_financ;al assurances'provided pursuant to this Section are

‘ inadequate, Respondent shall, within 30 days of receipt of notice
of EPA's determinaticn, obtain and ﬁresent to EPA for approval
oné of the othér forms of financial assurance liéted in paragraph
70 of this Order. Respondent's inability to démonsﬁrate |
financial ability to complete the actions required by this. Order
shail noﬁ excuse peffdrménéé'of any activities required under
chis Order.

XXIIT., NOTICE OF COMPLETION

72. When EPA determines, after review of the Final Report,

that all actions have been fully performed in acpordance with
this Order, with the exception of any continuing obligations
required by this Order, including post-removal site controls and
record retentioh;'EPA will provide notice to the Respondent. If
EPA determines that any removal actions have not been completed
in accordance With>this Order, EPA will notify the Respondent;

provide a list of the deficiencies, and direct Respondent to

correct such deficiencies. The Respondent shall take all actions

necéssary to correct such deficiencies and shall submit a
modified Final Report in accordance with the EPA notice. Failure
by Respondent to implement the approved modified Work Plan shall

be a violation'of this Order.
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IXIV. ACbESS TO ADHINIQTRATIVE RECORD
73. The Administrative Record suppcrﬁing these removal
actions is available for review.ét the EPA Region VIT offices,
725 Minnesota Avenue} Kansas City, Kansas and Des Moines Public

Library, 100 Locust Street, Des Moines, Iowa.

XXV. OPPORTUNITY TO CONFER

74. Within 2 days after redeipt of this Order,:Réspopdent','
may request a.conferenée with EPA. Any such conference shall be
held within 5 days after receipt of this ‘Order by Respondent,
unléss extended bv agféément 6£ the pa;ties. At any confefence
held pursuanf <0 the request, Respondent Ray appear in person or
be represented by zn attorney or other representétive.

75. 1If a conference is held, Respondent may present any

information, questions or comments regarding this Order.
Regardless of whether a conference is held, Respondent may submit
any information, guéstions or comments in writing to EPA within 7

days following receipt of this Order by Respondent. This

conference is not an evidentiary hearing, does not constitute a

proceeding to challenge this Order, and does not give Respondent

a right to seek review of this order. Requests for a conference,

or any written submittal under this paragraph, shall be directed o

to:

Daniel J. Shiel
Assistant Regional Counsel

U.S. Environmental Protection Agency, Region VII
726 Minnesota Avenue '

Kansas City, Kansas 66101

Telephone number (913) 551-7278

FAX number (913) 551-7925.
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. - xxVI. INSURANCE
76. At least 7 days prior to commencing any on-site work »
under.this drder, the Requndent shall secure, and shall maintain
.for the duration of this Order,_ccmprehensive general liability
ihsurance and automobile insurance with limits of 5.0 ﬁillion
dollars, cqmbine¢ single limit. Within the same time perioed, the
Respondent shall provide EPA with certificates of such insurance
and a copy of each insurance policy. If the Respondent
dembnstrafes by evidence satisfactory to EPA that any'contractor
or gubcontractqr maintains insurance equivalent to that described
above, or insurance,coﬁering the same risks but in a lesser
amount, then the Réspondent need provide only that.portion of'fhe
iﬁsurénce described ébove which is not maintéined by such

contractor or subcontractor.

XXVIT. SEVERABILITY
77. If a court issues an ordef that invalidates any
provision of this Order or finds that Respondent has sufficient
cause nct'tc-compiy wWith one or more provisions of this Order,
Respondent shall remain bound to comply with all p;qvi;ions of
this Order not invalidated or determined'to be subject to a

‘sufficient cause defense by the court's order.
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XIVIITI. EFFECTIVE DATE

78. This Order shall be effective upon receipt by

Réspondent.

iT

BY:

BY:

IT IS SO ORDERED

Daniel J. 3}jiel

Assistant Regional Counsel

Region VII- '

U. S. Environmental Protection Agency

Rowes % 25 pare nlay

Dennis Grams, P.E.

Regional Administrator

Region VII

U.S. Environmental Protection Agency

E@méz““‘ DATE: ?’3f;‘7‘ .
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